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| NTRODUCTI ON
This case arises under Title VI, 42 U S.C. § 2000e-

2(a)(2), and the Pennsyl vania Human Rights Act (“PHRA’), 43 Pa.
Cons. Stat. 8§ 951. Plaintiff Mchelle Jubilee-MIler
(“Plaintiff”) brings this cause of action agai nst Defendant
Frankford Torresdal e Hospital, whose correct nanme is now ARl A
Health (“Defendant”). Plaintiff alleges that she was term nated
from her enploynent at Defendant’s Frankford/ Torres Hospital due

to race discrimnation. (Conpl. 9T 36-48.)



1. BACKGROUND!

A. Plaintiff's Woirk Perfornance Prior to the March 23,
2007 I nci dent

Def endant is a healthcare provider to patients
t hroughout the Frankford and Northeast sections of Phil adel phia
and in Bucks County, Pennsylvania. Aria Health,
http://ww. ari aheal t h. org/ def aul t. aspx?pagei d=2930 (last visited
Jan. 7, 2011). Plaintiff began working as a Certified Nurse
Assi stant (“CNA’) at Defendant’s Frankford/ Torres Hospital on or
about Novenber 14, 2005. (Conpl.  11.) Plaintiff was hired by
Nur si ng Manager Deborah Wese (“Wese”). (Pl.’s Dep. 120, Dec.
21, 2009.) Wese was Plaintiff’s unit supervisor and the person
Plaintiff reported to. (ld. at 50.) Plaintiff usually worked the
overni ght shift at the Frankford/ Torres Hospital. (ld. at 40, 47-
48, 173.) Plaintiff was assigned to patients in the Telenetry
Department in Unit 2A. (ld. at 47-48.) Because the patients in
Unit 2A need continuous nonitoring, Plaintiff was required to
informthe Registered Nurses (“RNs”) on duty any tine she took a
break or otherwise left the patient care area. (ld. at 52-53.)
Plaintiff had to wear a personal |ocator so that the staff could
easily locate her if necessary. (ld. at 240-41.) Hourly enpl oyees

were required to record the time that they left and returned to

! The Court accepts, as true, all well pleaded
all egations in the conplaint and views themin the |ight nost
favorable to plaintiff.
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work if they left for non-work rel ated reasons. (Enployee
Handbook, Def.’s Ex. B. at DEF028.)

Plaintiff’s first performance review is dated March 10,
2006. (Jubilee-MIler 3 Month Performance Review, Def.’'s Ex. F.)
The March 10, 2006 review is very positive and states that
Plaintiff, “denonstrated the Know edge, Skills, Ability, and
Perf ormance needed to pass the Introductory Enploynment Period.”
(Ld.)

Plaintiff’s next performance review is dated June 15,
2006. (Jubilee-M Il er Enpl oyee Perfornmance Review 2006, Def.’s
Ex. G ) The June 15, 2006 review states that Plaintiff, “is
attentive to detail and accuracy, commtted to excell ence, |ooks
for inprovenents continuously, nonitors quality |evels, owns/act
on quality problens.” (lLd. at 3.) The review al so states that
Plaintiff “can be relied on to conplete her assignnents” and that
she exceeds expectations for custoner focus/service. (ld. at 1,
3.) Overall, Plaintiff received a rating of 3.51 out of 5.0. (ld.
at 6.) Plaintiff was eval uated as exceedi ng expectations in eight
(8) areas and neeting expectations in nine (9) areas. (ld.)

On August 11, 2006, Plaintiff was witten up for
| at eness and for calling out on several occasions. On February
2, 2007, Plaintiff received a final warning for taking breaks
w thout inform ng other staff nenbers of where she was goi ng and

for | eaving her personal |ocator at one of the conputers so that



it registered that she was in the unit. Plaintiff testified that
others were allowed to | eave the unit w thout perm ssion and were
not reprimanded. (Pl.’s Dep. at 97.) Plaintiff testified that she
did not know whet her ot her enpl oyees had perm ssion to | eave the
buil ding for breaks. (Ld. at 301, 325.) However, she testified
that the policy of requiring enployees to clock in and out was
not applied to all staff nenbers. (ld. at 302.) Plaintiff
testified that the February 2, 2007 final warning was her first
wite-up. (Ld. at 92-93.) Later, she acknow edged that she was
witten up about attendance in 2006, but stated that she did not
know, at the time of the wite-ups, that she was being witten
up. (Ld.)

Plaintiff further testified that she never left the
unit without alerting the nursing staff. (ld. at 89.) Plaintiff
testified that she left the unit to go to Dunkin Donuts w thout
cl ocking out only because other staff nenbers told her that she
did not have to clock out. (ld. at 90, 302.) Plaintiff stated
that Wese told her that she (Wese) knew that other staff
menbers went to Wawa or Dunkin Donuts, but that the policy
required staff menbers to clock out. (ld. at 97.) Plaintiff
responded, “[wlell, if you are going to wite ne up for policy,
then you should wite everybody el se up too because they left the
buil ding and did not clock in or out.” (lLd.) Wese then told the

Plaintiff, “I amnot tal king about anybody else, | amtalking to



you,” and then said, “[o]ne nore witeup, sister, and you are out
the door.” (ld. at 97-98.)

B. The March 23, 2007 | nci dent

On March 22-23, 2007, Plaintiff worked the overnight
shift fromapproximately 7:00 p.m until 7:30 a.m (ld. at 11-
12.) From 11: 00 p.m wuntil 7:00 a.m, there were two CNAS
assigned to Unit 2A. (ld. at 48.) The two CNAs divided the
patients in Unit 2A between thensel ves and did not work with the
sane patients. (ld.) On March 23, 2007, Plaintiff was responsible
for a patient who had several episodes of explosive diarrhea.
(Ld. at 13.) Plaintiff, alongside the RN, was responsi ble for
cl eaning the patient. (lLd. at 14.) The patient had epi sodes of
expl osive diarrhea “nore than twice” and “on at |east five or six
occasions” during Plaintiff's shift. (ld. at 14, 30.)

Plaintiff testified that the patient was considered to
be able to basically care for hinself, but that he tried to go to
the toilet hinself and fell. (ld. at 14.) As a result, there was
bl ood and feces on the floor. (ld.) Plaintiff, with the
assi stance of the RNs, put “blue chucks” (mats) on the floor at
around 4:00 or 5:00 a.m and at around 6:30 a.m (ld. at 15.)
Plaintiff and the RNs, including Paul a Durkal ac, M chael
G egori e, Pam Hueber, and “Maryanna,” cleaned the bl ue chucks
several tinmes. (ld. at 15, 19-20.) Plaintiff testified that she

and the RNs cl eaned the patient nore than one tine and that she



| ast renenbered cleaning the patient right before the end of her
shift at around 6:30 or 7:00 a.m (ld. at 21-22.) Plaintiff
testified that she “probably” went back to check on the patient
at around 7:00 a.m and that he was clean at that tine. (ld. at
22.) At that tinme, there was just one blue chuck, which was
clean, left in the bathroomas a mat. (l1d. at 23.) From 7:00 a. m
until 7:30 a.m, Plaintiff was preparing to report to the CNA who
was relieving her. (ld. at 41-42.) On that sanme day, March 23,
2007, Plaintiff took | eave for surgery with perm ssion pursuant
to the Fam |y Medical Leave Act. (ld. at 12.)

Plaintiff testified that she kept in contact wth Wese
to let her know how she was recovering fromsurgery. (ld. at 57-
58.) Plaintiff testified that when she spoke with Wese on the
phone in August, Wese said that “she couldn’t wait for nme to
cone back to work but we had to go over ny schedule, and that’s
what she called nme in for.” (ld. at 58.) On August 6, 2007,
Plaintiff returned fromnedical |eave and net with Wese. (Pl.’s
Reply Br. at 4; Pl.’s Dep. at 60.) Plaintiff testified that Wese
read off witeups for inappropriate contact with a patient and
for neglect. (Pl.’s Dep. at p. 60.) Plaintiff recalled receiving
prior witeups for attendance problens in 2006 and for taking
unaut hori zed breaks in 2007. (ld. at 61.) Plaintiff stated that
she signed the 2006 and 2007 witeups at the tine she received

them but that she did not read them (ld. at 62.) At the August



6, 2007 neeting, Plaintiff explained what happened with the
patient on March 23, 2007 and stated that she woul d never |eave a
patient covered in feces. (ld. at 64.) Plaintiff agreed that
| eaving a patient in such a state was abuse and that if she had
left a patient like that, she deserved to be fired. (ld. at 67.)
Plaintiff believed that Wese nmade the decision to fire her
because of her race. (ld. at 89.)

On August 6, 2007, Wese conpl eted a Perfornance
| mprovenent Corrective Action form (Pl.’s Ex. D., doc. no. 22-
1.) The Performance | nprovenent Corrective Action form states
that Plaintiff had attendance/l ateness issues on several dates,
i ncludi ng 9/16/06, 10/21/06, 10/27/06, 12/25/06, 1/7/07, and
8/11/06. (ld. at DEF448.) Wese indicated that Plaintiff relied
on others for solutions in problens that arise in her work and
that “has left patients in unsafe conditions. . . .” (lLd. at
DEF449.) For work environnent/safety, Wese commented that,
“Mchelle pays little attention to her work environnent. She
often ignores potentially hazardous situations, assum ng others
will take responsibility for a safe workplace. M chelle nust
i mredi ately begin to take responsibility for keeping the
wor kpl ace safe, clean, uncluttered, and free of hazards.” (ld. at
DEF450.) Plaintiff received an overall rating of 1.96 out of 5.0.
(ILd. at DEF452.) The Performance | nprovenent Corrective Action

form states as the consequence for Plaintiff failing to come to



work on time that “further progression [was] in progress.” (ld.)
Plaintiff signed this formindicating that she had received
written counseling for her attendance/l ateness issues. (1d.)

On August 6, 2007, Plaintiff also received a
Performance | nprovenent Corrective Action form discharging her
enpl oynent. (Def.’s Ex. K at DEF155.) Plaintiff refused to sign
this formindicating that she wanted to have a hearing and/or
nmeeti ng because the subject of her term nation was only brought
to her attention on August 6, 2007 and not at the tine it
all egedly occurred. (1d.) Attached to the Performance | nprovenent
Corrective Action formwas Wese s account of the events that
occurred on March 23, 2007. (ld. at DEF156.) Wese wote that
when she arrived at the unit at 7:45 a.m on March 23, 2007
“[t]he snell of feces was very overwhelmng.” She was told that
Plaintiff failed to clean a patient after he had an epi sode of
massi ve expl osive diarrhea and that as a result, the patient
fell. The report indicates that Plaintiff bathed the patient at
4:00 a.m, but failed to clean the patient when he had anot her
epi sode at 6:30 a.m The dayshift CNA inforned Wese that when
she arrived, the patient was covered in dried feces. A
housekeeper was called to the roomand spent 1-2 hours cleaning
t he ness.

Based on Plaintiff’s term nation, she has brought this

suit for race discrimnation



[T, DI SCUSSI ON

Plaintiff has filed a cause of action pursuant to Title
VIl and PHRA, alleging that Defendant engaged in race
di scrimnation. Defendant has noved for sunmary | udgnent.

A. Legal Standard for Summary Judgnent

Summary judgment is appropriate if there are no genuine
issues of material fact and the moving party is entitled to
judgment as a matter of law. Fed. R. Civ. P. 56(c). “A motion for
summary Jjudgment will not be defeated by ‘the mere existence’ of
some disputed facts, but will be denied when there is a genuine

issue of material fact.” Am. EFagle Outfitters v. Lyle & Scott

Ltd., 584 F.3d 575, 581 (3d Cir. 2009) (quoting Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986)). A fact is

“material” if proof of its existence or non-existence might
affect the outcome of the litigation, and a dispute is “genuine”
if “the evidence is such that a reasonable jury could return a
verdict for the nonmoving party.” Anderson, 477 U.S. at 248.
“After making all reasonable inferences in the
nonmoving party’s favor, there is a genuine issue of material
fact if a reasonable jury could find for the nonmoving party.”

Pignataro v. Port Auth. of N.Y. & N.J., 593 F.3d 265, 268 (3d

Cir. 2010) (citing Reliance Ins. Co. v. Moessner, 121 F.3d 895,

900 (3d Cir. 1997)). While the moving party bears the initial

burden of showing the absence of a genuine issue of material
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fact, the non-moving party “may not rely merely on allegations or
denials in its own pleading; rather, its response must—by
affidavits or as otherwise provided in [Rule 56]—set out specific
facts showing a genuine issue for trial.” Fed. R. Civ. P.

56 (e) (2).

B. Legal Standard to Establish Race D scrin nation
pursuant to Title VII and PHRA

Wth respect to Plaintiff’s race discrimnation claim
the United States Court of Appeals for the Third Crcuit applies
a “nodified burden shifting analysis.”? An enployer who
di scrim nates does not typically announce a discrimnatory
aninus; therefore, the United States Suprene Court created a
nodi fi ed burden shifting analysis to allow plaintiffs to bring
di scrimnation clains even though they |ack direct proof of

discrimnation. See ladimarco v. Runyon, 190 F.3d 151, 157 (3d

Cir. 1999) (discussing McDonnell Douglas Corp. v. Geen, 411 U S.

792 (1973)). Under this analysis, each plaintiff carries the

2 The sanme analysis is applicable to clainms brought under
42 U.S.C. § 1981, Title VII, and PHRA. Pam ntuan v. Nanticoke
Memi | Hosp., 192 F.3d 378, 385 (3d Cr. 1999) (“W anal yze
section 1981 clainms under the fam liar MDonnell Douglas shifting
burden framework used in Title VII discrimnation case.”);
Coulton v. Univ. of Penn., 237 F. App.’x 741, 747 (3d G r. 2007)
(appl yi ng McDonnel |l Douglas franmework to 8 1981 and PHRA cl ai ns);
Gonez v. Allegheny Health Servs., Inc., 71 F.3d 1079, 1084 (3d
Cir. 1995) (“The state Act is construed consistently with
interpretations of Title VII.”).
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initial burden and nust establish a prima facie case of race

di scrimnation by a preponderance of the evidence. Sarullo v.

U.S. Postal Serv., 352 F.3d 789, 797 (3d Cr. 2009). Once the

prima facie case is established, “the burden [of production]
shifts to the enployer to ‘articulate sone |egitinate,

nondi scrimnatory reason for the enployee' s rejection.’” 1d.
(quoting McDonnell, 411 U.S. at 802). If the enployer neets this
burden, the presunption of discrimnation raised by plaintiff’s
prima facie case is rebutted, and “[t]he plaintiff nust establish
by a preponderance of the evidence that the enployer’s proffered
reasons were nerely a pretext for discrimnation.” Id.

1. The Prima Faci e Case

Whet her a plaintiff has established a prima facie case
is a question of law. |d. Establishing a prim facie case
requires the plaintiff to showthat: “(1) [he/she] belongs to a
protected class; (2) he/she was qualified for the position; (3)
he/ she was subject to an adverse enpl oynent action despite being
qualified; and (4) [this occurred] under circunstances that raise
an inference of discrimnatory action . . . .7 ld.

In this case, Plaintiff alleges that she is in a
protected class because she is African Anerican. (Pl.’s Resp. at
15.) Second, Plaintiff alleges that she was qualified for her
position because her 2006 performance eval uati ons were positive

and she was given a 3.51 rating out of 5.0 in her June 15, 2006
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performance evaluation. (ld.) Third, Plaintiff has denonstrated
that she was subject to an adverse action because she was

term nated on August 7, 2007. (ld.) As for the final elenent of
the prima facie case, Plaintiff nust denonstrate, by a
preponder ance of the evidence, that she was term nated based on
her race.

Plaintiff argues that she was treated differently than
other simlarly situated white enployees. (ld. at 7.) Catherine
Lendzinski, a white female CNA, would often refuse to take
patients’ vital signs and was found to have falsified docunents,
but she was not imediately term nated. (Conpl. 1Y 25 & 26.)
Plaintiff asserts that other white femal e enpl oyees were all owed
to leave the building for snoke breaks and to go buy donuts.
Plaintiff was witten up for leaving the building to go to Dunkin
Donuts, while these other white femal e enpl oyees were not
repri manded. (ld. 91 27 & 28; Pl.'s Dep. at 97-98.)

Plaintiff testified that Karen Snel |l baker, one of the RNs, and

ot her staff nenbers harassed her. (Pl.’s Dep. at 101.) Karen
Snel | baker and ot her staff nenbers woul d antagoni ze Plaintiff
asking, “who wants to go to Dunkin Donuts?” when they knew that
Plaintiff was not permtted to go. (ld. at 103.) Karen Snel | baker
woul d report that she had | ooked all over the unit and coul d not
find the Plaintiff when that was not true. (ld.) Plaintiff

recal |l ed one incident when there was an unpl easant odor in the
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hal | way and Pam Hueber stated, “[y]ou know, that m ght be
Mchelle.” (Ld. at 150.) None of these people had supervisory
authority over Plaintiff. (ld. at 153.) Plaintiff reported this
conduct to Wese, who told Plaintiff to “chalk it up as them
being rude.” (l1d.) Plaintiff did not contact anyone in Human
Resources about these matters. (ld. at 106-07.)

Plaintiff testified that Jen O emons, the unit
secretary, engaged in race discrimnation towards Plaintiff
because Jen G emons pulled Plaintiff to go to other units nore
frequently than other white CNAs. (ld. at 111-12.) However, on
one of these occasions, when Plaintiff informed Jen C emmons t hat
Plaintiff had just been pulled, Jen Cemobns sent a white CNA to
the other unit instead of Plaintiff. (l1d. at 113-14.) Neither
Karen Snel | baker nor Jen Cl emmons were involved in disciplining
Plaintiff and neither evaluated her other than through peer
eval uations. (ld. at 119-20.)

Plaintiff supports all of her allegations with her own
deposition and with her 2006 favorabl e performance eval uati ons.
Most of Plaintiff’s argunents are adequately di sputed by
Def endant, but there are sone facts of record (i.e., the real
reason that Plaintiff was not allowed to take unauthorized breaks
when ot her white enpl oyees were) which lead to the inference of
favoritismtowards white enployees. As such, Plaintiff has

established a prima facie case of race discrimnation.
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2. Leqgiti mate, Nondi scrim natory Reason

Once a plaintiff establishes a prinma facie case, a
presunption of discrimnation arises. This presunption can be
rebutted if the enployer “articulate[s] sone |egitinate,
nondi scrimnatory reason for the enployee’'s [term nation].”
McDonnell, 411 U. S. at 802. This is a |low standard, and “the
Def endant need not persuade the court that it was actually
notivated by the proffered reasons.” ladimrco, 190 F. 3d at 157
(internal citations omtted). “The defendant satisfies its burden
[ of production] at this step by introducing evidence which, taken
as true, would permt the conclusion that there was a
nondi scrim natory reason for the unfavorable [action].” Anderson

v. Wachovia Mortgage Corp., 621 F.3d 261, 271 (3d Cr. 2010)

(internal citations omtted).

Here, Defendant offers adequate nondi scrim natory
reasons as to why Plaintiff was termnated, that is that
Plaintiff left a patient covered in feces. Wese s nenorialized
account of the March 23, 2007 incident clearly shows that Wese
believed that Plaintiff had left a patient covered in feces.
Plaintiff agrees that if she did in fact | eave a patient in this
state, she deserved to be fired. (Pl.’s Dep. at 67.) Based on the
af orenentioned, it was not discrimnation but rather Defendant’s
good faith belief that Plaintiff left a patient covered in feces

that resulted in Plaintiff’'s term nation
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Based on the foregoing, Defendant has provided a
legitimate, nondiscrimnatory reason for Plaintiff’s term nation
and has adequately sustained its burden of production.

3. Pr et ext

After a defendant offers a legitimte,
nondi scrimnatory reason for termnation, to defeat summary
judgnent, the plaintiff “nust point to sonme evidence, direct or
circunstantial, fromwhich a factfinder could reasonably either
(1) disbelieve the enployer’s articulated legitinmte reasons; or
(2) believe that an invidious discrimnatory reason was nore
likely than not a notivating . . . cause of the enployer’s
action.” ladimarco, 190 F.3d at 165-66. In other words, the
plaintiff nmust provide evidence to “allow a factfinder reasonably
to infer that each of the enployer’s proffered nondi scrimnatory
reasons [were] either a post hoc fabrication or otherw se did not
actually notivate the enploynent action.” 1d. at 166 (internal
citations omtted). It is not enough for the plaintiff to show

that the enployer’s decision was “wong or m staken.” Fuentes v.

Perskie, 32 F.3d 759, 765 (3d Cr. 1994) (citing Ezold v. WIf,

Bl ock, Schorr & Solis-Cohen, 983 F.2d 509, 531, 533 (3d G

1992) (other internal citations omtted)). Rather, the plaintiff
must show i nconsi stencies or inplausibilities in the enployer’s
proffered legitimte, nondiscrimnatory reason which would | ead a

jury to believe that the enployer was not in fact notivated by
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the alleged legitimte, nondiscrimnatory reason. Fuentes, 32
F.3d at 765 (citing Ezold, 983 F.2d at 531).

Plaintiff alleges that Defendant’s |egitimate,
nondi scrimnatory reason is a pretext, and supports this
assertion with evidence that Catherine Lendzinski, a white femal e
CNA, would often refuse to take patients’ vital signs and was
found to have falsified docunents, but was not imredi ately
termnated. (Conpl. 1Y 25 & 26.) Defendant has presented evidence
t hat Cat heri ne Lendzinski was in fact termnated on July 18, 2007
for falsification of vital signs on two different patients and
for “failure to care for patients according to standards of
care.” (Lendzi nski Performance | nprovenent Corrective Action
Form Def.’s Ex. N.)® Plaintiff’s use of Catherine Lendzinski as
a conparator does not support Plaintiff’s case since Catherine
Lendzi nski was term nated for the conduct that Plaintiff
conpl ained of, falsification of docunents. Plaintiff argues that
Cat heri ne Lendzi nski was treated nore favorably than Plaintiff in
t hat Cat heri ne Lendzi nski was not inmmediately termnated. This

argunent al so does not support Plaintiff’s case since Plaintiff

3 In Defendant’s Mdtion for Summary Judgnent and Reply
Brief, Defendant asserts that Catherine Lendzinski was term nated
for leaving a patient “laying in BM on “a urine soaked bed from
his wai st down.” (Def.’s Mot. Summ J. at 15-16 (citing Exhibit
M.) Exhibit Mnerely states that Catherine Lendzinski was
termnated for “failure to care for patients according to
standards of care.” There is no evidence on the record that
Cat heri ne Lendzi nski was term nated for |eaving a patient on a
uri ne soaked bed.
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was not imediately term nated after the March 23, 2007 incident,
but rather was term nated when she returned from nedi cal | eave on
August 6, 2007. Plaintiff has essentially shown that she was
treated very simlarly to Catherine Lendzinski, a white female
CNA, who was term nated for falsification of docunents and for
failing to properly care for patients.

Plaintiff’s only other conparators are the other white
femal e CNAs, who were not reprimanded for |eaving the building
and unit, while Plaintiff was reprimanded for the sanme conduct.
Plaintiff testified that she was did not know whether these white
femal e enpl oyees had perm ssion to | eave the building. (Pl.’s
Dep. at 301, 325.) Plaintiff argues that the fact that she was
pulled to go to other units nore frequently than other white
femal e CNAs shows that Defendant’s proffered |egitimate,
nondi scrimnatory reason is pretextual; however, Plaintiff
testified that when she told Jen O emons that she had just been
pulled, a white CNA was sent in her place. Mreover, the issues
of Plaintiff allegedly taking unauthorized breaks or being pulled
nore frequently than other enployees are irrelevant to this
| awsuit since the reason for Plaintiff’s termnation was that she
left a patient covered in feces.

In support of Plaintiff’s argunent that Defendant’s
proffered legitimte, nondiscrimnatory reason is pretextual,

Plaintiff also points to the fact that she was not term nated
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until August 6, 2007 despite the fact that the conduct giving
rise to her termnation occurred on March 23, 2007. This
argunment is unavailing since Plaintiff was on nedical |eave
during this tinme. No inference of discrimnation can be nade
fromthe fact that Plaintiff was not termnated until she cane
back from nedical |eave in August. In addition, Wese’'s
statenent, “[o]ne nore wite-up, sister, and you are out the
door,” does not give rise to an inference of discrimnation.
(Pl.”s Dep. at 98.) Nor is there any evidence that Pam Hueber’s
statenent, that an unpl easant odor nmay have been caused by

Plaintiff, was notivated by racial discrimnation. See Pollard v.

George S. Coyne Chemical Co., No. 07-3744, 2008 W. 2120710, at *6

(E.D. Pa. May 19, 2008) (finding that no inference of racial
discrimnation is nmade, where the plaintiff offers no evidence,
ot her than his own suspicion, that coments are notivated by race

(citing Billet v. CIGNA Corp., 940 F.2d 812, 816 (3d Cir. 1991)).

Plaintiff alleges that the fact that Wese eval uated
her positively up until June 2006, and then abruptly, her
eval uati ons becane very negative raises an inference of
discrimnation. Plaintiff’s reliance on past performance reviews
in order to discredit Defendant’s proffered legitimte,
nondi scrimnatory reason is ineffectual as the United States
Court of Appeals for the Third Crcuit has held that, “[t]he

attenpt to use past positive performance reviews to show that
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nore recent criticismwas pretextual fails as a matter of |aw”

Kautz v. Met-Pro Corp., 412 F.3d 463, 474 (3d Gr. 2005) (citing

Ezol d, 983 F.2d at 528). Also, the fact that Wese changed
Plaintiff’s schedul e on one occasion does not show that
Def endant’ s legitimte, nondiscrimnatory reason is a pretext,
since Plaintiff also testified that Wese tried to accommodat e
Plaintiff’s schedule so that Plaintiff could work two jobs and
| ook after her children. (Pl.’s Dep. at 125-29).

Overall, Plaintiff fails to establish via record
evi dence that Defendant’s legitimte, nondiscrimnatory reason is

a pretext.

| V. CONCLUSI ON
For the reasons set forth above, Defendant’s Motion for
Summary Judgnent will be granted. An appropriate order wll

foll ow
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHELLE JUBI LEE-M LLER, ) ClVIL ACTI ON

NO. 09-00749
Pl ai ntiff,

FRANKFORD TORRESDALE
HOSPI TAL,

Def endant .

ORDER

AND NOW this 14th day of February, 2011, it is hereby
ORDERED t hat Defendant's Mtion for Summary Judgnment i s GRANTED.

(doc. no. 21.)

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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